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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TDR BT TANGTOT HAG :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under 820,108 .
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, <nder Major Head of Account.
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The revision applicaticgn shall be accompanied by a fee of Rs.200/- where the améunt
involved is Rupees One Lac or less and Rs.1 ,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@) the special bench of ‘Custom, Excise & Service Tax Appellate Tribunal of West &gngk
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

of gw AR ¥ B T ARE B G B § A i A ey & RIg P P e Suge
1 9 Fpar O IR 59 %0 @ B g0 A fr forer udl ol @ A & forg g erdea
RRIERYT B TP e T BRI TSR B UH A a1 S €|

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the ‘case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.L.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-i item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. .
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or , where penalty

alone is in dispute.”
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ORDER IN APPEAL

The subject appeal is filed by M/S. Zimmer USA Dhall Screens (A unit
owned by Dhall Enterprises & Engineers Pvt. Ltd.), having their factory at Sijpur
Bogha, Near G.D. High school, Naroda Road, Ahmedabad- 382345(herein after
referred to as "the Appellant') against OIO No No.MP/09/DEM/AC/2015/AP338/AP Dtd.
23/3/2015(hereinafter referred to as ‘the impugned order) Passed By The Assistant
Commissioner,CentralExcise, Division-II,Ahmedabad-II,(hereinafter referred to as ‘the
adjudicating authority’) engaged in the manufacture of Excisable goods falling under
Chapter 84 of the Central Excise Tariff Act,1985 [hereinafter referred as CETA-19835].
2. Brief facts of the case is, during the Course of audit it was observed that
the appellant had procured capital goods from their related unit i.e. Dhall
Enterprises & Engineers Pvt. Ltd. and availed Cenvat credit Rs.12,99,271/- on the
basis of invoice No. 215 dated 31.10.2009 issued by Dhall Enterprises & Engineers
Pvt. Ltd. M/s Dhall Enterprises & Engineers Pvt. Ltd. was required to pass on an
amount of Rs. 11,10,063/- only, instead of Rs. 12,99,271/- in terms of provisions of
Rule 3(5) of Cenvat Credit Rules, 2004. it appeared that m/s. Dhall Enterprises &
Engineers Pvt. Ltd. passed on excess amount Rs.1,39,208/-, it appeared that the
said amount passed on to the appellant was not a duty specified under the rule 3[1]
or 3(6) of CCR 2004. Therefore the Cenvat credit to the exess of said cenvat availed
required to be recovered. They have contravened the provisions of Rile 9(6),they have
rendered themselves liable for penal action under the provisions of Rule 15(2) ibid.
show cause notice was issued and vide above order demand is confirmed with
interest and penalty on them under CCR 2004 read with Section 11AC of the Central
Excise Act.1944. -

3. Being aggrieved by the above said 0I0 the appellant filed an appeal on the following
main grounds;

It is submitted that the assessment of duty on capital machinery done by
M/s. Dhall Enterprises & Engineers Pvt. Ltd., whether correct or wrong cannot be
reopened at the end of recipient i.e. present appellant. The appellant relies

following orders for the aforesaid settled legal position:-

1. SARVESH REFRACTORIES (P) LTD vs CCE. reported at 2007 (218) E.L.T. 488 (S.C.)
2. CCE vs KITCHEN APPLIANCES INDIA LTD reported at 2013 (288) E.L.T. 567 3.
BALAKRISHNA INDUSTRIES LTD. vs CCE reported at 2014 (309) E.L.T. 354 .

In the present case, the capital machinery is not cleared at tariff rate, the
capital machinery is cleared at written down transaction value which is correct as per
proviso to rule 3(5A). M/s. Dhall Enterprises & Engineers Pvt. Ltd was required to pay
exact amount of credit which was availed at the time of receipt of machinery, which is

quite higher than the amount paid by them at the time of clearance. Hence also, the
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assessment at the end of supplier is correct aﬁd whatever amount paid is clearly
admissible as Cenvat to the present appellant. The appellant had also pleaded
revenue neutrality and had relied upon following orders of the Tribunal.

2013 (290) ELT 538 (Guj.) in the case of Gujarat Glass P Ltd

2010 (254) ELT 628 (Guj.) in the case of Indeos ABC Litd

2008 (232) ELT 462 in the case of M / s. Jay Mata Alloys Pvt. Ltd.

Both the units are one and same company as present appellant is 100%

proprietary unit of supplier. Hence the demand is revenue neutral and hence

also requires to be quashed.

the capital goods were transferred to the appellant by Dhall Enterprises &
Engineers Pvt. Ltd.; that they filed their monthly returns, credit on capital goods
and payment of duty, apart from the recofds of credit was alse checked by the
department at the time of audit ,but no objection was raised regarding transfer
price or payment of duty, no suppression of any information to the department; that
it is also a well settled position in law that the Cenvat cannot be recovered from

recipient of goods even in case of non-payment of duty by supplier.

4. Personal hearing was held on 14.06.20 16, which Was attended by Shri Nirav
Shah advocate of behalf of the Appellant. He reiterated the grounds of appeal filed by
them earlier. I have gone through all records placed before me in the form of the
impugned order and written submissions of department as well as submissions made
during personal hearing. he cited judgementsl. SARVESH REFRACTORIES (P) LTD vs
CCE. reported at 2007 (218) E. L.T. 488 (S.C.) 2. CCE vs MDS SWITCHGEAR LTD.
reported at 2008 (229) E.L. T.485(S.C) 3. CCEvs KITCHEN APPLIANCES INDIA
LTD reported at 2013 (288) E.L.T. . L.T. 567. I find that the main issue involved is

whether Cenvat Credit of the amount passed on by the supplier in excess of the
amount (of duty credit) determined to be payable under the provisions of Sub-Rule
(6) read with Sub- Rule (5) of Rule 3 of Cenvat Credit Rules, 2004. 1 find that, The
question, as to What amount should be payable, on removal of capital goods after
use, as representing duty, of which credit is admlsmble under Cenvat Credit Rules,

2004, is answered by Rule 3 of Cenvat Credit Rues, 2004, The relevant provisions a relevant fime are reproduced below-

3. CENVAT credit-
(1) A manufdacturer or producer of final products or a provider of taxable service shall be

allowed to take credit (hereinafter referred to as the CEN VAT credit) of -

(i) the duty of excise Tecified in the First Schedule to the Excise Tariff Act, leviable

under the Excise Act

The amount paid under sub-rule (5) and_sub-rule (5A) shaill be eligible as  CENVAT

credit as if it was -a duty paid by the person who removed. such goods under sub-rule (5)

and sub-rule (5A).
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5. In the instant case, the amount as representing duty, of which credit is
admissible under Cenvat Credit Rules 2004, comes to Rs.11,60,063/- Any amount
in excess of this amount is not a duty of Which credit can be allowed under Cenvat
Credit Rules, 2004.1 find that the appellant had cleared second hand capital goods
without undertaking any manufacturing activity. Such clearance was made on
reversal of Cenvat credit in excess of the amount to be determined under proviso to
Sub-Rule (5) of Rule 3 of Cenvat Credit Rules, 2004. Since there was no
manufacturing activity, no question of collection of excise ;_iuty would arise. While
clearing the capital goods after use, the assessee had to follow the procedure laid
down in the rule 3(5) ibid. Such rules required that on clearance of the said capital
goods after use, the assessee should have paid an amount of Rs. 11,60,063/-
only, To the extent the assessee reversed the Cenvat credit in its account on
clearance of the said capital goods without any manufacturing activity equal to
above said amount of Rs. 11,60.063/- is permissible. But collection of higher
amount in the guise of excise duty would not make the receiver eligible for the

availment of excess amount of credit.

6. I find that, rule 3(5) of the Rules does not permit collection of higher
excise duty from the purchaser or deposit thereof with the Department in form of
Cenvat credit, Secondly, since no manufacturing activity was undertaken on the
capital goods cleared by the assessee, the goods removed on as such basis were not
thereafter exigible to excise duty. Rule 3 of Cenvat Credit Rules, 2004 permits credit
of duty paid on manufactured goods or CVD paid on imported goods, as per Sub-
Rule- (1) and permits credit of the amount paid under sub-rule (5] asifit was a duty, asperSub- Rule (6)
of Rule 3 of Cenvat Credit Rules, 2004. Nowhere in these provisions, is allowed

the credit of an amount which is not duty.

7. I find that, the word duty is defined in Rule 2(e) of Central Excise Rules,
2002, as under:-

"RULE 2. Definitions.— In these rules, unless the context otherwise requires, —

(e) "duty” means the duty payable under section 3 of the Act;"

The question whether an amount collected in excess of an amount determined
under Rule3(5) is duty of excise, is decided by the High Court of Gujarat, in the
case of M/s Inductotherm (I) Pvt:.Ltd. Vide their judgment dated 28.06.2012
Hon'ble High Court held as under :-

‘Cenvat Credit can be utilized for payment of duties. None of the clauses (a) to (e)
thereof would cover a situation where the amount has been collected from the

purchaser under the title of excise duty which can never be categorized as such

since no_manufacturing activity was carried out by the respondent. Utilization of

Cenvat credit for such purpose, therefore, was wholly impermissible....”
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8. Further, I find that, that the appellant is registered with Central Excise
department since long and they are supposed to be aware of the Rules & Procedures
In spite of that they had taken credit of excess amount collected in contravention
of rule 3(5) of Cenvat Credit Rules, 2004. As per Rule 9(6) of Cenvat Credit Rules
burden of proof regarding the admissibility of the CENVAT credit lies upon the
assessee taking Cenvat credit. Breach of any of the Rules of the Central Excise Act
/ Rules etc. the appellant has rendered themselves liable for penal action. In view of
foregoing discussion, I find that the appellant has availed credit of excess amount
in the guise of Excise duty and utilized the said amount. Accordingly; I hold that the
impugned order is just and legal.

9. In view of the foregoing discussion and findings, I uphold the impugned order and
disallow the appeal. The appeal stands disposed of as above.

[Uma g hanker]
Q . : Commissioner ( Appeals-II]

Central Excise,Ahmedabad
Attested :
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K.K. Parmar )
Supenntendent (Appeals-II)
Central excise, Ahmedabad.

Bv Regd. Post A. D

M/s. Zimmer USA Dhall Séreens,
(A unit owned by Dhall Enterprises & Engineers Pvt. Ltd.),
Sijpur Bogha, Near G.D. High school,
Naroda Road,
Ahmedabad- 382345 .

Copy to :'

1. The Chief Commissioner, Central Excise, Ahmedabad.

9. The Commissioner, Central Excise, Ahmedabad-II.

3. The Asstt. Commissioner, Central Excise, Divi-II, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

¢/5./G(uard file.

5. PAfile.
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